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BEFORE THE NATIONAL GREEN TRIBUNAL,
SOUTHERN ZONE BENCH, CHENNAL

| APPLICATION NO.157 of 2014(S2)

IN THE MATTER OF:

De.G. D. Martin

§/0. G..O. Devassykutty
Gopurathingal House
Angamaly South:
Emal«;ulam' Dist

(8]

The State of K
Represented by its Secreta
Agriculture department
Thiruvananthapuram.

Choormkkara Grama Panchayat
Represented by Agricultural Ofﬁcer
Krishi Bhavan, Choornﬂckara.

6. The State Level Momtormg Comtmttee, Kcrala
Represented by the Agricultural Prod_gotion Commissioner
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Secretarlat Th1ruvananthapuram,
Kerala

7 ’[‘hc Dlstthollector
Kakkanad, Cochln
Ku,mld

8. The Revenue Divisional Ofﬁce s
Cochin- 682001
_ Kei ala. _-

The Kerala Pollution Control Boa
Represented b § Member Secret

f-espdhdent's N

Counsel appearing for the Appllcant WsKChandrasekaran Mr.C.E
Unmknshna_

-Counsel app
No.!1; Smt.
Smt. Rema
No.10; Mr.;
Respondent }

of_ ﬁe_spoﬁdcnt
iri. M. Ajay and
3 for Respondent

ORDER

: PRESENT‘

1. Hon’ble Justlce M. Chockalmgam
Judicial Member
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*'?:; e

:'s‘f'l v

2. Hon’ble Shri P.S.Rao
~ Expert Member

Dated, 4™ February, 2016.

. Whether the judgment is allowed to b

 th blished on the Internet. - -Yes /Ne
2. Whether the judgment is to be p '

ndia NGT Reporter.  Yes/No

This _application is filed By t \pplicant who is stated to be a Public

Spirited person concerned with the n.of environment challengmg the

-alleged illegal

completely |

impacts,

from the Kerala Government under the Kerala Conservatlon:of Paddy Land
and Wetland Act, 2008 (Act of 200 8) for the conversmn of hundreds of paddy
fields, The Apphcant also submlts that Sectlon 3( 1) of the Act of 2008 1mposcs

an absolute pI‘OhlblthIl on conversmn of any paddy land by even the owner or _
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oceupier of such land. The Act also enviSages that the recommendations of the
Local ] evel Momlonng (‘ommlttee (LLMC) are to be eon51dered by the State
Level Monitori ing C ommltloe (SLMC) both Cornrmttees being eonstltuted

uider this Ael for lho ;chmt ol approval of any proposal for the conversmn of

ptlddy ldnds I he ‘iLMC in tuu . report to the Sta-te'Gove'mment :

for the grant of permlssmn of sudf 0. 1t is submitted by fhe Applicant

that in the instant case-,_ n_ei't_her [

r SLMC has recommended any

COHVCI‘ s_10n

4) It is further submitted by the Apphcant that Rule 4( 1) of the Wetland

(Conservatlon and Management) Rules, 2010 (Wetland Rules, 2010) also
prohibits the conversion or use of a wetland for any purpose It is subnutted

that the ﬁllmg in of the wetland has resulted i in complete destructlon of‘ several

Page4of2{) N



oy

small streams and canals. Vidaktzha Pmyarhode the major canal running
through the Padasekaram serving as an unportant source for 1rr1gatton has
-been_reclaimed. A thodu which was 25 fect wide has been reduced to 12 feet

- and to as less as 5 féet in the midst of the area, whi(_:h_'h_as..been il]egally filled

in by the 10" Respondent. The ot Respondent by filling in of

streams and the entire area whicl as a wetland is contrary to the

Wetland Rules, 20 10,

hor any mention
of it can be seen in the DPR prepared and submltted By convertmg more than

300 acres of land, 10 Respondent is abusmg the prcsent project as an excuse
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“to make the most of the situation by ﬁ'lliﬁg in and selling lands commercially

thereby launching a real estate project.

7) The Ap'plica_nt' further siates that the 10® Rcspon_dent has not obtained
any Environmental Clearance '(EC) nor_.fuﬁde_rtakén any Eﬁj/'ironmeht Impact

Asﬂg_ssmeht (BIA) stﬁdy_*as__ manl TA Notiﬂ{ca‘tion, 2006 in respect

of ﬁ.iling' in of paddy ﬁel_dé."l' that EC is rriaridatdry for any

const'ructiori beyond 20,000 Sq.M resent project of IO‘h Respondent

the directions of the H6 -*‘-Sug_%em _.,_:;-Go_ut:t* “the case of Karnataka

Industrial Area Development Bodrd: v. K Ke;:bhapp_a & Others, (2006) 6

he '_conseque_nces'
ist be “properly
at they do not

and adverse
: . g
comprehendé

8) It is further submitted by the Applicant that the 10 _Réspoﬁdent has not
. o‘bt&'in_ed the Coﬁsen-t_to Establish (CTE) from the 9™ Respondent, Kerala State

Pollution Control Board (Board) for setting up of the con-st‘ruétion and
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.mamtenanee of Metro Rail Yard at Muttom Choornikkara Vlllage
Commencement of the construction- dLLtVlty, a I‘act admltted by the 10™
Respondent 1tself is thus a clear V]OlclllOl’l of ‘scctlon 21(]) of Alr (Preventlon

- and Control of Pollutlon) Act, 1981( Alr Act, !981) and Secllon 25(1) of Water -

_(Preventlon _a_nd Control of Pollii 19_74._(Water Act,l9?4). It is .

submitted that under these statutg ns of the law, it is clear that grant

West Village wa_s. also'acquired.for the shifting and making new reads near the

Maintenance Yard and reclamation order was accorded vide G.O (Ms.) No.
01/2013 dé;ted-_O_l_.Ol.Z_OlB and vide G.O (Ms.) No.113/13 dated 08.04.2013

_ land measufing 0.6745 ha was also added. In all, a total o.f 22.2183 ha of land - -

Page 7 of 20



- has been acquired and réclaimed for the purpose of construction of Metro Rail

Maintenance Yard-under the provision of public purpose.

IO) [n thc meanwhile, as constr uction of 1]16: Metro Vl[lage was also

-onvlsqg,cd m the pro;ect admlmstratlvc sanctlon f01 conversion- of an extent of

-94 5255 ha of paddy fi eld, cont1 :'amtcna_ncc Yard, was accorded

. under the pronslon_s--of comme e vide G.0. (Rt;) No. 160772013

paddy ﬁe[d been done since the Local Agrlcultural Officer has mtlmated that

no cultwatlon has taken place in the area for the last 8 years. Local enquiry
also reveals that it has been left w1thout cultivation for nearly 15 years and

moreover, these lands are used for durnpmg ‘wastes and are known as
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Chawarpadam.- Application for allotment of land ‘was submitted through
pfoper channel to the Convener, LLMC. Panchayat President is Chairman of -
LLMC whose assent has been recorded in [he recommendatlon. The f llmg in

of paddy ﬁeld S0 far completed is only for the purpose of Mamlenance Yard_-

and not for est_abli_shing the Met d only cond-it_ional orders have

been received in respect of Metr ge; The details furnished earlier on the

Website specify the minimum ex nd required for establishing the

and viaduct area, the DMRC has de51gned the Mamtenance Yard connectmg

.the v1aduct and the most sultable 51te is chosen and the aIternate site suggested
by the. applicant cannot be considered since 'techni_t:ally it' is not feasible.
Before' the land was acquired and reclaimed for the project it was found lying
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fall_ow and dumped. with waste and during the rainy season it ilsed.to turn most
_uphygienic, .
12) It was fuither stated in the reply that no wetland is involved in the

proj'f_:ct_and this case does Tiot attract the Wetlands _Rlﬂés, 2010 as there is no

conversion of wetland. in 'fhis_ ar tted Ipéd'dy 'iaihds are _rec.:lelllirrll'cda

_ Tra.d.itioha_lﬁrhodu: andcanals are 1 By leaving a width of 6._1ﬁ=étrés' and

de-éilt’ing_ is ddﬁe‘. pefiqdicaily. Furthe ond to an '.extenlt_of 12,000 Sq.

.15) In their reply, 11 ReSpohde_nt', Kalamassery Municipality submitted

that the Hon’ble H1gh Court'of _Kerala was pleased to disrhiss Writ Petition (C)
No.1 1609;’2014 on. 26 06, 2014 whlch _raised the very same allegatrons :

contamed in thls Apphcatlon The above ert Petltlon was_ seeklng an order
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_quashmg the orders tssued by the Agric ultmal Produotlon Comm1ssmner
Govemment of Kerala permlttmg to il in the'paddy f' elds by the o™
Reepondent and for prohlbltmg the prOJeot proponent KMRL Irom ﬁl]mg or

_Ieve[lmg, the paddy lands and wetlands comprlsed in Chawarpaa’am and ;

Aatte;,;oadam in lhe lumls of, and Pa-Zfafhz}Jadam' in‘ ll'h.

f

'Respondent geographtcal lm:uts bmltted by the 1" Respondent- '

'that 06. 250 ha of land in Thr orth Vll]age located under its

2010 reclamat1on of notlﬁed wetlands isa prohll:uted act1v1ty and if the prOJect_
are falls w1th1n the wetland Clearance under Wetland Rules 2010 is
mandatory But the wetlands in the State have not been notlﬁed SO far Itis

also submitted that no Appllcatlon in thlS regard has been reoelved in the .
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_'Depart_ment of Enviromnent and Climate Change, Kerala which is the nodal

agency for Wetland Clearance.

DISCUSSION AND CONCLUSION |

ced before us and ha\?ing heard:
. it emerges that the applicant’s
.devastating :effect d_n_-the local

"ﬁ_der the

18)'It is a fact 'th'at KMRL is & prestlgibus Mass Rapid Transit System
Project and Kochi being an'expand_ing' urban 'agglomefation,' heavy vehicular
trafﬁc leads to traffic. congestions and _consequential i'nére'as-e in air pbllution.

The KMRL project has 'b_e.en_ grounded aﬁef-.conduct_i'ng. various studies
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iﬂcluding the impact on the environment as well as social impact it is going to
- cause. _Thc 10th resp'ondent KMRL states that the p'rojeét .Sat'i'sﬁes' all the |
statutory prOVIStons mamly the Melm Rallway (( Ollhll LlL[lOI‘I of‘ Works) Act

'1978 the Rallways Act 1989 and the Delhi Metro Rail (Opcratlon and

'Malntenance) Act 2002 as ameh etro Railways (Amendment)

'Ac_t, 2009, 'E.Ven thou_gh it .doe fé_my‘ clearance under the EIA

No'tiﬁéaﬁon_; 2006 the project P took up an EIA Study' by the

Sl.No. G.0.No. Location of the land in
Eraakulum District

1
2,

3. | GO.(Ms)No. | 01012013 | 14124, 3.0764 | Alava West Village, Aluva

0172013/Agri | - _ - | Taluk
03195 | Thrikkakara Norh Village,
Kanayannur Taluk -
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41 GOMsyNo. | (8042003~ 06745 Aliva West Village, Aluva

LE32013AgE | .l Tahuk
S| GOM)No. 1 37112014 | 13§67 | Thrikkakara Norih Village;
27772014/ Agri | . - o Kanayannur Taluk

Total

" Besides the ab_'dye, a Con er was issued in the ﬁjﬂowihg

Aluva West Village,

Aluva Taluk

ralsmg the very
same allegatlons contamed in this Apphcatlon and for quashmg the G.0.%s
Whlch permltted the conversion of paddy lands for the construction of the

M_a‘m_tenance Yard. The- Hon’ble High Court dismissed the above Writ Petition
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on 26® June, 2014. Perusal of the judgement indicates that the facts and issues
raised in the Writ Petition arc the same which the Applicant has raised in this

Application and the Hon’_bie Court, ..havir_ng examined the issue has dismissed

the Writ: Petition. It is appropriate o quote relevant portion of the Hon’ble

High Co:urt’s decision:-

2tro Yard, in which the drea
he learned counsel for the
dated 14.9 “the list of

ed in terms

. Governnient has
extent of 94, 525

cannot contend that Ihe sam‘ power is nat exercised in public interest
and for a:public purpase.

In the said circumstances, I.do not find any reason to interfere with
the project at this stage of the proceedings and accordingly, the writ
petition is dismissed”",
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21) As - stated by the Applicant in his ro]omder filed on 24.02. 2015,
ohallengmg tho above Ordor of the ngh (,ourt a ert AppeaI was ﬁled before
the DIVISIOH Bonch wherem an Order of sxatux Guo as on. date was passed by
the Hon bIe Benoh on 15 10. 2014 directing lhat turlhor actlwtles ie. f'llmg in

of land for the proposed Metio v1ﬂa

arrlod only after obtammg due-

sanotion from .the_aUthorit_y.

22) With régard _'to environs

Wetland. Rulcs I2010 reads as follows

“Pror_ected Wetlands*'

Based on a‘he s:gmf cance of a‘he e functions per;jbrmed by the weﬂands*

Jor overall well bemg the peops’e and for determznmg the extent
and level of regufarzon ‘the fo!!owmg wer!ands shall be regulated
under these rules, namely - oF

@) wetlands categorised as Ramsar Wetlands of International
Importance. under the Ramsar Convenr:on as specified in the
Schedule; ' '
ail weﬂands in areas that are ecologzcaf!y sensitive and rmportant
such as, nationul park.s' marine parks, sanctuaries, reserved JSorests,
wildlife ‘habitats, mangroves corals, coral reefs, areds of
outstanding natural beauty or historical or heritage areas and the
~areas rich in genetic diversity;
(i) wetlands recogmsed as or Zymg within «a DWESCO Worfd
Heritage Site; -
(V) high altitude wetlands or high aftzrude wetland comp!exes at or
above an efevatzon of two thousand five hundred metres with an area
equal to or greater than Sfive hectares '
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(_l’wetlands or wellanwd complexes below an  elevation of two
_ thousand five hundred meires with an rm’(r equaz' to or greater rhan
five hundred hectares; .

i) any other wetland as so idestified . by the Azr!'horiaj/ and
 thereafter notified by_the Central Goverrunent under the provisions
of the Act for the purposes of these rules’".

Moreover, the'deﬁnition'of ‘.we' .'\-{ile.-zfg) of aforesaid Rules does

not in¢ lude paddy ﬁelds whlch re

o 1y,

weﬂand” means an area or o marsh fen peat land or water

wmfer fhe dc,ptk of wh:ch at Iow nde does not exceed Ssix metres and _
ine ludes all  inland waters wch as lakes, reservoir, tanks
3.':'.?.'!'](1{,!"(11-’-&{:"(’!‘8 lagoon, c,ree}rs esmaneo and manmade wetland and”
zone of direct Irgﬂumce on. wetland.s that is to say the dramage are
| or catchment region of Ihe wetlands as derermmed by the auz‘horz
_bztt does not include -main river channea’s padaﬁi Nit elds and the
coafta! wetland covered under the notifi ication of the Govemment of -
dza in the Ministry of Environment and Forest, . 0. No. I M(E ;
dared the 19" February, 19__ pubhsked in the Gazette of Indfa

vExtraordmmy, Part I, Sect:o}i 3 sub-section (ii) of dated rhe 20"
February, 1991” :

23) Thus, it is clear that the paddylands in questidn do not come under

the proviﬁiqn of the aforesaid Rules as they ha?e not been declared as
Protected Wetlands. Further, the paddy lands acquired for the project are not
located in any of the Ecologically Sensitive Areas déclared under The
Environment (Protection) Act, neither 1986 nor any rare or endangered flora
or faunais going to be affected. It lS true that .thou._g.h' large scale conversion
of paddy lands, will h_:ave impact on the agri;:-ultu.l.*all production and
absorption and regulatioﬁ of rainwater affecting the local ecosystem, 1t
requlres to be exammed case by case and when such conversion 1s essential
for the purpose of execution of a publlc mterest pro_]ect and not for any

commercial gain, certa_ln am_oun't of _ﬂexlbll_lty_ls.requmsd as blank_et ban_ may
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affect developmental projests. In the case of Ihdiqri 'C‘bzfl_nci:l for Enviro-
Legal Action v. Union of India (1996) 3 SCC 281, the Honble Supreme

Court observed: _

“While 'ecb__nomic_ development. should not be allowed to take
pt'aée__'a_t\-the' cost of ecology or by causing widesp’réad
. environmental destruction and violation: ot the same time the
"_nece;ssity -to - preserve ecology and - e?}yiranmem' should not
hamper._economic and other developments. Both development
and environment should g0 hand in hand, in other words, there
should not be development at_'_.the'cost._of enuiromizenr. and vice
versa, but there should. be development while taking due care -
and ensuring the protection of the environment”,

i

In the case-of Essar O v. Halar Utkarsh Samiti AIR 2004 S

a similar view was taken by the Hon’ble Supreme Court as follows:

‘?T&'us thé}efbre, is the sole a:'m',l namely, fo balance economic ari

social needs on the one hand with environmental consideration
< on the other. But in a sense all development is an environmental
threat, Indeed, the very existence of humanity and the rapid
increase in population together with the consequential demands
1o sustain the population has resulted in the concreting of open”
lands, cutting down of forests, filling up of lakes and the
pollution of water resources and the very air that we breathe.
However there need not necessarily be a deadlock between
dévelopments on the one hand and the environment on the other.
The. objective of all laws on environment should be to create
harmony between the two since neither one can be sacrificed at
the altar of the other”. '

i

The Hon’ble Supreme Cou’rt'while. considering the
and another. v, Union of India and othérs, AIR 2004 8 867 observed the

following:

- XXXX 22) “the strict observance of sustainable development will
Put us on a path thdr'ensure‘s development while protecting the
environment, q path that- works Jor all peoples and Jor all
genémtzbns. It is a guarantee 1o the present and a bequeath to the

future. A_Zl environmental related developméqiral activities should
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benefit more people while maintaining the environmental balance.

This - could be ensured only Y hy the strict  adherence
. of sustainable development without which life: of coming

generations will be in jeopardy.” XXXXXX :

_24) _V':Vith. regard to the évé'rmeh-té made by the Applicant that no EIA

is it in proximity to National .Parks®
conversion

Government

before the Board.
25) In case of establishment of Metro Village for which conditional

order was already issued by the State Government that conversion shall be
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taken up only after conductmg ‘EIA study and only aﬁer obtaining EC it is
premature to o mto the mer1ts of the ¢ase. It is always open to the Appheant
to challenge the EC- if and whe’n -gra'nted- -unde'r the prov'i's-i'ons of the NGT '
Act 2010 However con51dermg the allegatlon made by the Applicant that the -

. _pro;eot proponent has converte \  of pa'dd_y fields, we direct the

hri. P. S. Rao)
. Expert Member

‘Chennai.
4“’_l February, 2016.
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